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Living Wills, or Whatever Is Best...

By: Lin Hanson

We all want to have our life “in order.”
We want the garage clean and orga-
nized. We want our checkbook bal-
anced and our paper work “in order.”
Well, one thing at a time, what about
medical records and paperwork?
Shouldn’t | have a “living will” or what-
ever that thing is called? DiMonte &
Lizak, LLC clients often ask us to pro-
vide them with “Living Wills or what-
ever is best........ " So what is best?

There are at least three documents
regarding health care which you should
know about: The living will, the health
care power of attorney (“HCPOA"), and
the Do Not Resuscitate order (“DNR”).
If you have none of these documents,
paramedics, your doctor, your hospi-
tal, or another health care institution
may be required to do everything in
their power to keep you alive, no mat-
ter what your condition or chances of
recovery.

The living will has been around the
longest, and received the most public-
ity. It is authorized under the lllinois
Statutes, 755 ILCS 35, the lllinois Liv-
ing Will Act. It informs your family and
health care providers of your wishes
regarding prolongation of life if you are
unable to speak for yourself at the time.
We can prepare such a document for
you, or there is a form available on our
website. Go to http://
www.dimonteandlizak.com, and click
on “helpful links.”

The living will has no effect legally un-
less the physician responsible for the
patient’s care certifies, in writing, that
the patient’s condition is terminal, that
death is imminent, and that the death-
delaying procedures will only prolong
the process of dying.

In a May, 2004 article written by two
University of Michigan bioethicists, pub-
lished in The Hastings Center Report,
a nationally recognized journal, the re-
searchers state, “Living Wills Don’t
Work and Can’t Work...” The report
states “First, most people don't even
have living wills. Second, those who do
rarely know what care they would truly
want in some hypothetical future. Third,
it's surpris-
ingly hard
for people
to  state
their wishes
accurately
and under-
standably.
Fourth, the
document
is often un-
available
when deci-
sions need
to be made.
Fifth, even
when it is available, surrogate decision-
makers usually cannot reliably apply its
instructions to the patient’s current
health condition.” To see the full report,
go to http://www.med.umich.edu/opm/
ne wspage/2004/livingwills.htm.

The Illinois Do Not Resuscitate form is
also available on the Internet from the
lllinois Department of Public Health at:
http://www.idph.state.il.us/public/
books/DNR.pdf

Remember if you choose to download
and complete this form, it must be
printed on bright orange paper. This
form is a directive to first responders,
such as firefighters and paramedics,
that you have chosen not to receive
CPR or defibrillation (“the paddles”) if
your heart stops or you are not breath-

ing. This form can be signed by you,
or if you are no longer able to do so, it
can be signed by your representative
acting under a Health Care Power of
Attorney, described below.

The third document in this group is a
Health Care Power of Attorney. Its form
is prescribed by lllinois Revised Stat-
utes at 755 ILCS 45. Although this form,
too, can be downloaded from the
Internet from a number of different
sites, you should consider having this
form prepared by us. Of the three, this
formis the most far-reaching and com-
plicated. It authorizes a specific, des-
ignated person to make heath care and
related decisions on your behalf in the
event you are unable to express your
wishes at the time. You can name suc-
cessor agents in the event the original
agentis unable or unwilling to act. Your
designated agent, if you wish, will be
allowed to make decisions not only
about whether or not to prolong your
life, but about your funeral, organ do-
nation, donation of your remains, and
autopsy.

Language not included in the statutory
form can (and probably should) be
added authorizing your agent to receive
health care information which otherwise
would be denied under HIPAA, the
Health Insurance Portability and Ac-
countability Act of 1996. (Remember alll
those forms you get in the doctor’s of-
fice?) Even if you have a signed
HCPOA, you need to be sure it con-
tains HIPAAlanguage. Ifitis dated prior
to 2003, it almost surely does not.

OK, so which is best?

In 1991, the lllinois State Medical Soci-
ety told us:



Does Your Employment Application Comply With the Requirements
of the New lllinois Criminal Identification Act ?

By: Margherita M. Albarello

Does your company’s employment
application contain language notifying
the job applicant that s/he is not
obligated to disclose sealed or
expunged (removed) records of con-
viction or arrest and that you cannot
ask if s/he has had records expunged
or sealed? If not, then you are
violating an lllinois statute known as
the Criminal Identification Act (the
“CIA”) (20 ILCS 2630/12, effective
date January 1, 2004). The CIA also
prohibits an |lllincis employer from
basing an employment decision on a
job applicant or existing employee’s
expunged or sealed criminal record of
conviction or arrest.

The CIA works hand-in-hand with the
lllinois Human Rights Act, 775 ILCS 5/

Rough Day at the Golf
Tournament

More than most athletic endeavors, golf
is known for being a setting for the mix-
ture of business and pleasure. Many
business relationships have been
formed or strengthened, and many
deals have been closed, somewhere
between the first tee and the eighteenth
green. That aspect of the game played
a partin a recent court decision in which
an employee was held to be entitled to
workers’ compensation benefits based
on injuries he sustained while taking
part in a golf tournament.

Kenneth worked as a shipping super-
visor for a furniture manufacturer. A
trucking company invited Kenneth and
some other managers to play in its an-
nual golf tournament, free of charge.
Participation was voluntary, but you do
not need to twist a golfer’'s arm to get
him to play golf on what otherwise
would have been a regular workday.

2-103, which prohibits an employer
from inquiring into or using the fact of
an arrest record, as opposed to a
conviction record, as a basis to refuse
to hire a job applicant or discharge an
employee. So, in addition to making
certain the required CIA language is on
the application, you should delete from
the application questions which ask
about arrest records at all, and limit
your inquiry to conviction records not
sealed or expunged.

If you have any questions or if we can
be of assistance in reviewing your
company’s employment application,
please contact Margherita M. Albarello
at malbarello@dimonteandlizak.com.

Unfortunately, the fun stopped abruptly
for Kenneth when the golf cart in which
he was riding struck a tree and he was
injured.

When Kenneth tried to get workers’
compensation benefits, his employer
challenged his claim. Its argument was
that Kenneth was taking part in a vol-
untary recreational activity that made
him ineligible for benefits. There is such
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A new associate, Frank J. Ferraro, re-
cently joined the firm. Frank is a May,
2003 graduate cum laude of DePaul
College of Law. While studying at
DePaul, he completed internships with
the United States Customs Office and
the Office of the lllinois Attorney Gen-
eral. Frank also served as a student
attorney in the Community Develop-
ment Legal Clinic at DePaul, where he
assisted various Chicago-based non-
profit organizations with their legal
needs. Frank received his undergradu-
ate degree from Indiana University,
graduating with honors in his major. As
an associate at DiMonte and Lizak,
Frank’s work is currently concentrated
in the areas of real estate, equipment
leasing and estate planning.

an exclusion in the law, but it did not
apply to bar Kenneth’s claim. The golf
tournament was voluntary, but it was
not “recreational,” in the sense of be-
ing unrelated to Kenneth's employ-
ment. Under the “mutual benefit doc-
trine,” even an activity that is generally
regarded as recreational will fall within
the workers’ compensation laws if
some advantage to the employer re-
sults from the employee’s conduct.

Kenneth's participation in the golf tour-
nament was at least equal parts busi-
ness and pleasure. His employer ben-
efited because Kenneth was able to
meet with and establish better relation-
ships with the trucking company rep-
resentatives whom he had previously
only talked with by telephone.



Employment and Labor Law Question and Answer Corner
This Issue’s Topic: The Family and Medical Leave Act

By Margherita M. Albarello

Q: I know the FMLA only applies
to employers with at least 50 em-
ployees. Our company has loca-
tions in Gurnee, lllinois and in
Kenosha, Wisconsin. Our Wiscon-
sin plant employs only 15 people
and our lllinois headquarters has 40
employees. Are we a “covered”
employer under the FMLA?

A: Yes. Each location is a cov-
ered employer because you employ at
least 50 employees at locations within
75 miles of each other. Under the
FMLA, you count all of the employees
who work within 75 miles of the em-
ployee requesting leave. Here, you
have two locations within 75 miles of
each other, so there are at least 50
employees within 75 miles of each
other.

Q: What medical information
can | require an employeeto give me
in order to understand why he needs
FMLA leave?

A: For FMLA purposes, the only
information you may obtain regarding
the employee’s medical condition is the

Continued from Page 1

“In the State of lllinois, the best way to
assure your instructions about your
health care are followed is through the
use of a durable power of attorney for
health care.” We agree. The President
of the Medical Staff of a large North-
west Suburban Hospital recently stated
“A living will isn’t worth the paper it's
written on.”

Interviews with health care profession-
als and a medical ethics specialist have
brought home to me the fact that set-
ting up advanced healthcare directives
is an ongoing process, not just a mat-
ter of “signing the forms.”

information provided by his doctor on
the U.S. Department of Labor’s “Certi-
fication of Health Care Provider” form
(Form WH-380). You must allow the
employee 15 days from the date of your
request to provide you with this com-
pleted form.

Q: What if | still have questions
after reviewing the completed Form
WH-380? Can | talk to the
employee’s doctor if the employee
gives me permission to do so?

A: Even with the employee’s per-
mission, you, the employer, cannot
speak to the employee’s doctor. In-
stead, you can have a health care pro-
vider who represents you contact the
employee’s doctor to get clarifications
on the diagnosis, recommended ac-
commodations, and for authentification
of the medical certificate.

Q: Even after our company’s
health care provider representative
spoke with the employee’s doctor,
we still have doubts about whether
the employee has a “serious health
condition” covered by the FMLA.

Of course, it is important to thought-
fully select the individual(s) who will be
your decision-maker(s) if you are un-
able to act for yourself. Just as the is-
sue of guardians for minor children in
your will needs to be constantly re-
evaluated, so too, the issue of your
medical decision-maker needs to be
revisited, and for the same reasons.
People and circumstances change.

Having selected the decision-maker(s),
it is important to discuss with them your
true wishes and feelings. Not just once,
but as part of an ongoing process. You
should consider committing your
thoughts to writing in the form of a let-
ter expressing your wishes, hopes and
fears. Computers can be a wonderful
tool for this, since they make it so easy

What can we do?

A: You can require the employee
to seek a second and even a third opin-
ion, both at the company’s expense.
You can ask for subsequent certifica-
tions at intervals of 30 days or longer.

Q: We've asked the employee
for a subsequent certification of his
“serious health condition.” It’'s been
2 months, he’s given us no recertifi-
cation, and he’s had 15 more days
of absence, supposedly because of
his FMLA condition. How long do
we have to wait for the recertifica-
tion?

A: The best thing to do in this situ-
ation is give the employee an express
deadline for delivery of the recertifica-
tion and tell him that absent receiving
the recertification by the deadline he
will be fired. This should be done IN
WRITING. If he doesn’'t meet the dead-
line and you fire him for excessive ab-
senteeism, your attempts to define his
absences will go a long way in defeat-
ing a claim that the company violated
the FMLA.

Do you have particular questions you'd
like addressed in this column? If so,
email them to Margherita M. Albarello
at malbarello@dimonteandlizak.com.

to review and revise these letters as
time passes and your own feelings
change.

Be sure to give copies of your HCPOA
to your chosen decision-maker(s). It
is a good idea to give a copy to your
primary care doctor, too, so that it may
be made a part of your chart.

Questions about Medical Advance Di-
rectives should certainly be part of an
estate plan review at DiMonte & Lizak,
LLC, and are appropriate at any time.
You can email me at
lhanson27@aol.com, or call your
DiMonte & Lizak, LLC attorney for a
discussion or an appointment at (847)
698-9600.





